
This briefing contains an important update following the 
Supreme Court's decision in the case of Vivienne 
Morge v Hampshire County Council [2010] EWCA 
Civ 608 handed down on 19 January 2011.  The Morge 
decision focused on the legality of a planning decision to 
allow a new bus route through bat habitat.  This article 
focuses on the two issues which the Supreme Court 
commented upon:

• the meaning of the Article 12(1)(b) Habitats Directive 
"deliberate disturbance" offence - this will be of 
particular interest to developers and consultants; and

• how local planning authorities ("LPAs") should 
discharge their legal duty to have regard to the 
requirements of the Habitats Directive - this will be of 
particular interest to LPAs as well as consultants and 
developers.

THE EUROPEAN PROTECTED SPECIES 
"DELIBERATE DISTURBANCE" OFFENCE

Article 12(1)(b) of the Habitats Directive provides that:

"Member States shall take the requisite measures to 
establish a system of strict protection for the animal 
species listed [ie European Protected Species] in their 
natural range, prohibiting….(b) deliberate disturbance 

of these species, particularly during the period of 
breeding, rearing, hibernation and migration."

The Court of Appeal decision of 2010 contained a very 
"conservative" interpretation of this offence and set a 
high threshold for triggering it.  The Court stated (in 
summary) that a disturbance would need to affect the 
conservation status of the species at population level and 
biogeographic level in the long term in order to fall 
within the Article 12(1) "deliberate disturbance" offence.  
The Court held that the facts of the Morge case did not 
trigger this offence.  This judgment would have made 
welcome reading for many developers, particularly wind 
farm developers.  

The Supreme Court, however, has overruled the Court of 
Appeal, giving a more balanced interpretation.

"Deliberate"

First the Supreme Court has confirmed what "deliberate" 
means:

"As stated by the Commission in para 33 of its Guidance, 
""deliberate" actions are to be understood as actions by a 
person who knows, in light of the relevant legislation that 
applies to the species involved, and the general 
information delivered to the public, that his action will 
most likely lead to an offence against the species but 
intends this offence or if not consciously accepts the 
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foreseeable results of his action."  Put more simply a 
deliberate disturbance is an intentional act knowing that 
it will or may have a particular consequence, namely 
disturbance of the relevant protected species."

This is helpful clarification of the word "deliberate", and 
is applicable to all the European Protected Species 
("EPS") offences which contain this term.  As I often 
advise, a person will not commit the Article 12(1)(b) 
offence where they disturb an EPS but do not do so 
"deliberately".  It follows from the meaning of 
"deliberate" that where an activity is judged unlikely to 
lead to disturbance of an EPS, then if disturbance does 
unexpectedly occur it is unlikely that it will have 
occurred "deliberately".  This can be exploited by 
consultants, when designing their clients' mitigation, to 
assist their clients in avoiding offences.  It also follows 
that if, following completion of a development (such as a 
wind farm), it becomes clear that an EPS (eg bats) is 
being killed or disturbed by the development then the 
operator may well be said to be deliberately killing or 
disturbing the EPS by allowing that activity to continue. 

"Disturbance" 

Secondly the Court has given its view on the meaning of 
"disturbance".

It has adopted a more cautious approach than the Court 
of Appeal.  It agreed with the Court of Appeal that the 
provision relates to protection of the species (not 
specimens of the species) and that the disturbance does 
not have to be "significant" to come within the offence.  
However it stated that the Court of Appeal had set the 
threshold too high in ruling that "deliberate disturbance" 
requires an impact "on the conservation status of the 
species at population level" or an impact which "affects 
the survival chances of a protected species".  

Beyond that, the Supreme Court was reluctant to state 
what the minimum threshold for "deliberate disturbance" 
of the species would be, although it did cite the EU 
Commission's guidance referring to the need for the 
disturbance to be "harmful".   The Court made a number 
of further comments as guiding principles to assist in the 
interpretation of the offence:

• each case has to be judged on its own merits; and a 
species by species approach is required;

• even with regard to a single species the position 
might be different depending on the season or on 
certain periods of its life cycle;

• consideration should be given to the rarity and 
conservation status of the species and the impact of 
the disturbance on the local population of a particular 
protected species; 

• individuals of rare species are more important to a 
local population than individuals of a more abundant 
species; 

• disturbance to species that are declining in numbers is 
likely to be more harmful than disturbance to species 
that are increasing in numbers;

• disturbance during the periods of breeding, rearing, 
hibernation and migration is more likely to have a 
sufficiently negative impact on the species to 
constitute disturbance; but the offence leaves open the 
possibility that disturbance at other less sensitive 
periods could still potentially amount to "deliberate 
disturbance"; and

• the Court strongly supported the EU Commission's 
guidance on the issue (found in the "Guidance 
document on the strict protection of animal species of 
Community interest under the Habitats Directive 
92/43/EEC" (February 2007)). 

On the one hand this ruling may appear rather unhelpful 
because of its failure to set a minimum threshold.  But on 
the other hand it is extremely difficult to create a "one 
size fits all" definition of deliberate disturbance and one 
can sympathise with the predicament in interpretation 
which faced the Supreme Court.  

The conclusion I draw is that the "deliberate disturbance" 
offence is to apply to an activity which is likely to impact 
negatively on the demography (survival or breeding) of 
the species at the local population level.  In order for a 
disturbing activity to affect a species then clearly 
individuals need to be affected and it must follow that 
disturbing one or two individuals of a species is not 
necessarily below the threshold (ie outside the offence) 
because for a rare species, a species in decline, or a 
species at the edge of its range, a harmful disturbing 
impact on a very small number of individuals may still 
impact negatively on the demography of the local 
population.  Ultimately the Court however has confirmed 
that the judgement is one for the relevant decision maker 
to make (eg the licensing authority or the LPA), based on 
all the facts of the case. 

COMMENT ON THE DUTY OF LPAS TO 
"HAVE REGARD TO THE REQUIREMENTS OF 
THE HABITATS DIRECTIVE" IN 
DISCHARGING THEIR FUNCTIONS

The Court of Appeal decision set out very clearly the way 
in which LPAs should discharge their legal duty under 
regulation 9(5) of the Conservation of Species and  
Habitats Regulations 2010 to "have regard to the 
requirements of the Habitats Directive" in exercising their 
functions.  It said that the LPA had first to assess whether 
the development proposal would breach Article 12(1) of 
the Habitats Directive. If Article 12(1) would be 
breached, the LPA then had to consider whether Natural 
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England ("NE") was likely to grant a EPS licence for the 
development; and in so doing the LPA would have to 
consider the three "derogation tests".  The Court of 
Appeal went on to give clear guidance to LPAs as to how 
to decide planning permissions where the LPA concludes 
that a EPS licence (i) would be granted by NE; (ii) would 
not be granted by NE; and (iii) where the LPA is unsure.

The Supreme Court has thrown doubt on this guidance 
with the leading judgment of Lord Brown saying "this 
goes too far and puts too great a responsibility on the 
Planning Committee whose only obligation is to have 
regard to the requirements of the Habitats Directive".  
Although at first blush this may seem to throw the Court 
of Appeal's guidance entirely into doubt, upon close 
analysis of the facts my view is that the Supreme Court 
decision alters the position only to a limited extent.

The Supreme Court ruled, by four judges to one, that the 
LPA (Hampshire County Council) had adequately 
discharged its regulation 9(5) duty.  In this case, NE had 
been consulted on the planning application, had 
considered it and ultimately had sent a letter withdrawing 
its EPS-based objection subject to implementation of 
recommended mitigation.  It seems that NE's letter 
however did not make any specific reference to whether 
Article 12(1) would be breached.  Nevertheless on that 
basis the Supreme Court ruled that the LPA was entitled 
to presume that Article 12(1) would not be breached and 
did not need to "look behind" NE's view and assess the 
position for itself.

I think it is important to note that the facts of the case 
were such that the mitigation to be provided would have 
had the effect of avoiding the bats suffering "deliberate 
disturbance".  Therefore, in this case, by withdrawing its 
objection in relation to the EPS on the basis of the 
mitigation to be provided, NE was indirectly stating its 
view that Article 12(1) would not be triggered.

However under a different scenario, such as where NE 
might withdraw its objection where a bat roost is being 
destroyed but is being compensated for by construction 
of a new roost nearby (this is strictly termed 
compensation, not mitigation), then it would not be 
correct to infer from the withdrawal of objection that NE 
believed there was "no breach of Article 12(1)".  On the 
contrary, the destruction of a roost would amount to a 
breach of Article 12(1), notwithstanding that the 
provision of compensatory habitat would maintain 
favourable conservation status of the population.

So the Supreme Court's decision is authority for the point 
that where NE provides a consultation response which 
can, in all the circumstances, be regarded as confirming 
that no Article 12(1) breach will occur (either because the 
response says so clearly or because the facts of the case 
allow this to be inferred from NE's withdrawal of 
objection), then the LPA is entitled to rely on NE's view 
and need not analyse the facts in detail itself to establish 
whether Article 12(1) will be breached.  The further 

strong implication from this is that if NE were to 
maintain an objection to any application on an
Article 12(1) basis then the LPA would most likely need 
to refuse planning permission.

However this decision does not rule upon the position 
where NE is not consulted on a planning application and 
indeed the Supreme Court says nothing in the judgment 
in recognition that for many planning applications NE 
does not comment.  NE's standing advice confirms that 
NE expects to be consulted (absent applications affecting 
a SSSIs, SPAs, SACs, Ramsar sites, National Parks, 
AONBs or requiring an Environmental Impact 
Assessment) only where the planning application has a 
significant impact on a protected species (EPS or 
otherwise).

Where NE is not consulted then in order to discharge its 
regulation 9(5) duty my view is that the LPA would still 
need to consider itself whether Article 12(1) will be 
breached.  Where it believes Article 12(1) will not be 
breached then the EPS should create no impediment to 
the grant of planning permission.  However where a LPA 
believes Article 12(1) will be breached the LPA will still 
then need to consider whether NE is likely to grant a 
licence.  This in turn will necessarily require 
consideration of the three derogation tests.  Following 
analysis of the three derogation tests, the Supreme Court 
has made clear (see Lord Brown's judgment) that the 
LPA should only refuse planning permission if it believes 
that NE is unlikely to grant a licence.  The implication of 
this is that where the LPA concludes that a EPS licence is 
likely to be granted by NE or even where the LPA is 
unsure of NE's likely response then (in contrast to the 
Court of Appeal's guidance) the EPS should not prevent 
the LPA from granting permission.

The case does however serve to highlight three issues:

• NE's consultation approach to EPS-related planning 
applications: Is it acceptable, where NE has "primary 
responsibility for ensuring compliance with the 
Directive" (see Lord Brown's judgment), for NE to 
expect LPAs to have to consider EPS issues without 
NE's case-by-case consultation support?  The standing 
advice (which deals with protected species including 
EPS) invites LPAs to consult with NE where there is a 
significant impact on a protected species and provides 
helpful examples of cases which NE would regard as 
significant.  But that pre-supposes that the LPA has 
the expertise to judge where a significant impact on 
EPS is likely to occur.  And in addition this leaves the 
LPA without NE's support to deal with many "non-
significant" EPS cases where Article 12(1) will still 
be breached.  It is of course understandable that NE, 
in the face of cut backs, is seeking to prioritise its 
input.  But should a distinction be made in NE's 
standing advice between protected species generally 
(where restricted consultation with NE is appropriate) 
and EPS (where restricted consultation may not be)? 
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• Judging the two "planning" derogation tests 
(ie whether the planning application amounts to 
"imperative reasons of overriding public interest"; 
and whether there is any "satisfactory alternative"):  
the LPA will always be in a better position than NE to 
judge these two tests and on that basis the system 
should I believe encourage the LPA to carry out an 
analysis of those two tests where a breach of 
Article 12(1) is to occur, even if NE also has to 
consider them at the EPS licence application stage.

• Planning conditions: Where measures are proposed 
by the developer so as to allow a conclusion of "no 
breach of Article 12(1)" then in my view those 
mitigation measures ought to be imposed by the LPA 
by way of condition.  However where a breach of 
Article 12(1) is likely and the LPA must go on to 
consider whether the development is likely to be 
granted a licence by NE then any compensation 
proposed by the developer so as to meet the 
favourable conservation status test should not be 
conditioned, as that is a matter for NE licensing.

"DAMAGE AND DESTRUCTION OF 
BREEDING SITE OR RESTING PLACE" 
OFFENCE

It is important to confirm that the Supreme Court did not 
consider this offence and therefore the two key points 
made by the Court of Appeal still hold good:

• potential breeding sites or resting places are not 
covered by the offence; and

• damage or destruction of breeding sites or resting 
places can occur through direct impacts 
(eg demolishing part of a bat roost) or indirect
impacts (eg changing the temperature of a roof so as 
to make a bat roost no longer suitable for the bats).
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